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Pat: Hi, this is Pat Iyer with Legal Nurse Podcast, and today we’re going to 
be talking with attorney and nurse practitioner, Melanie Balestra, who 
is speaking to us from California. She focuses on legal and business 
issues that affect physicians, nurses, nurse practitioners, and other 
healthcare providers. Part of what Melanie does is representing these 
individuals in front of their respective boards and advising them as 
well on starting up their own practice. 

No matter what specialty area she works in, she has expertise, particularly in the 
area of working with nurse practitioners to help them set up their 
businesses. I met Melanie at the National Nurses in Business 
Association when she attended a workshop that I did on writing skills. 
I immediately thought we had to get Melanie on the show to be able to 
talk about the Board of Nursing issues, which impact medical 
malpractice cases, as well as other types of nursing issues.  

Melanie, I’m so glad that you could join us today.  

Melanie: Thank you, I’m delighted to be here. 

Pat: I think a common area of misunderstanding for legal nurse consultants 
is the way that actions play out in front of the Board of Nursing, for 
example, as opposed to a nursing malpractice case, and I know that 
there are some significant differences.  

How are they different when you as a healthcare practitioner have to go in front of 
a licensing board as opposed to meeting with a plaintiff or defense 
attorney in a medical malpractice case? 

Melanie: One of the biggest differences is there doesn’t necessarily have to be a 
direct relationship between the patient and damages. In other words, 
you can have a situation in which whatever the nurse did was not the 
causation of what occurred to the patient. For instance, if the patient 
died, that nurse may have been involved in the patient care and may 
have not been a direct cause, but when somebody is reading the 
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medical record, they see that this nurse did something wrong, and so 
they report it to the Board of Nursing.  

That’s one of the biggest differences because the most common complaint you get 
when the nurse receives the complaint from the board is 
unprofessional conduct. Unprofessional conduct just covers such a 
huge gamut. It could be anything from somebody overhearing the 
nurse saying something negative about the patient; the nurse may have 
flirted with somebody in the patient’s family; or the nurse could have 
actually caused a medication error, a safety error, or that type of thing. 
It doesn’t have to directly cause damage to the patient, and that’s the 
biggest difference.  

In medical malpractice, if you don’t have any damages, you don’t really have a 
case. They don’t really use pain and suffering as damages in 
disciplinary actions like they do in a malpractice action. That’s one of 
the biggest differences. Nurses feel, “Okay, I’m fine. We settled the 
malpractice case, or they didn’t find me guilty,” and then they find 
themselves before the Board of Nursing, and they can’t understand 
why because they weren’t found guilty of damages. Well, that doesn’t 
matter to the Board of Nursing.  

Pat: It’s an interesting distinction. I’m wondering what’s behind that. Do 
you have any insight as to why the Board of Nursing disregards 
anything related to proximate cause or damages? 

Melanie: I think because the Board of Nursing’s duty is to the public, and 
anything they feel might harm the public is what they go after. In 
other words, a nurse may have said something that offended the 
patient that really didn’t harm the patient per se so that the patient 
could cause and state damages. 

However, nurses aren’t supposed to say anything that would be harmful to the 
patient or upset the patient. The nurse then could be held guilty for 
inappropriate comments to the patient because the Board of Nursing is 
out there protecting the public, and if you’re saying something that 
you shouldn’t say to a patient, they see that as harmful.  

They don’t see harm in the same manner as they do in medical 
malpractice. Harm can be unprofessional conduct. If you were 
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laughing inappropriately in a situation, somebody could report you to 
the board for being inappropriate in a situation even though it didn’t 
cause harm to the patient. As we don’t see in malpractice, the board 
says, “That’s inappropriate and it’s harmful to a patient” even though 
you don’t see the harm, it’s hurting them psychologically or whatever.  

It’s also if they don’t follow policies and procedures. You may not 
have caused harm to that patient by not following the policy or 
procedure, but the board will say, “It’s unprofessional conduct 
because you didn’t follow the policy. Even though not following it 
didn’t cause harm, you didn’t follow it, and you were supposed to do 
everything correctly.”  

In some ways I think it’s a bit unfair for nurses because we’re not supposed to 
make any mistakes or to say anything wrong, and we’re human. 
Sometimes I don’t think the board sees us as being human.  

Pat: It’s a pretty high standard, Melanie.  

Melanie: It’s the highest standard. It’s higher for the Board of Nursing than it is 
for any other board. Having represented people before other boards, I 
can say the nursing board has the highest standard of any of the boards 
by far.  

Pat: Can you tell us what are some of the common reasons that nurses are 
forced to appear before the Board of Nursing?  

Melanie: One of the most common is if you are in a medical malpractice case, 
and you are insured by your employer. Your employer is sued for a 
patient case, and they decide it’s going to be much easier to settle this 
lawsuit. It’s going to be less expensive than to go ahead and go to 
trial. I see a lot of these suits where they settle for $10,000 or $20,000, 
which I consider a nuisance suit, but it’s cheaper to settle than it 
would be to go to trial. The nurse is involved in that, and if the nurse 
is named, all the states have limits. In California for instance, it’s like 
$3,000, so any settlement over $3,000 is automatically reported to the 
Board of Nursing.  

Each state has their own settlement level. When the board gets that settlement, 
even though the settlement is private, and you say it’s not an 
admission of guilt, the board basically sees that settlement as an 

Copyright 2019 The Pat Iyer Group podcast.legalnursebusiness.com 3 
 



admission of guilt. This is why I encourage nurses to have their own 
insurance also because if you have your own insurance, then you’re 
not forced to settle a case. If you don’t have your own insurance and 
your employer does, then they can do anything that they want because 
they’re not the ones who are going to suffer. 

You’re the one who then is going to have to fight with your Board of Nursing, 
saying, “This was a nuisance suit. I really didn’t do anything.” “Well 
then you wouldn’t have settled if you hadn’t done anything.” That’s a 
huge area right there.  

Patient abandonment issues are huge, and this can occur anywhere. I see it a lot in 
emergency rooms. I see it with a nurse who comes on duty and her 
patient ratio is ridiculous. It’s impossible to do, but she goes ahead 
and does it. If she refuses to do it, then they report her for patient 
abandonment, but then if something happens while she’s taking care 
of so many patients, she gets reported for whatever error happens. 
Either way, it’s really difficult. 

That’s why if you’re working in situations where the hospital, the clinic or 
wherever you’re working is putting too much of a patient load on you, 
then you need to think about whether you really want to work there. 
It’s a very difficult situation, and so many errors are made because 
you’re being overworked, and there’s too many patients, but the 
Board of Nursing doesn’t take that into consideration. They just take 
into consideration the fact you made an error.  

Medication errors are still really high. You need to be really careful if you’re 
working with a Pyxis or whatever technological disbursement 
machine you have because they can make errors. Particularly with 
many states if there is any kind of a scheduled drug error like if you 
didn’t have somebody sign off when you wasted a drug, then that’s 
reported to the board. If you discarded a drug, it was the wrong drug 
and you accidently pulled it out on the wrong patient, you need to 
make sure you document that very clearly because then that’s going to 
be automatically reported also.  

These are probably some of the biggest areas of the errors that I see that are 
reported to the Board of Nursing.  
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Pat: Let me ask you a couple of questions about that. I know that I’ve 
heard about a form that nurses can fill out that is essentially an 
objection to an assignment in which they document that they feel the 
assignment is too heavy and they are going to carry out nursing care, 
anyway. Do those forms have any meaning within the process that 
you’re describing? 

Melanie: Not so much all the time. Now I haven’t seen those forms in the states 
I practice in, Arizona and California. They don’t have anything like 
that. It would certainly be helpful to do that, but again the Board says, 
“You shouldn’t have taken the assignment,” but what do you do? It’s 
a horrible situation, and nurses are put in this kind of situation all the 
time, unfortunately, but it would certainly not be harmful (to have the 
form), I can say that.  

Pat: But then the not having witnesses to wasting a medication, who 
reports the nurse in that situation? Is that a supervisor or is there is 
some type of automatic reporting based on the Pyxis machine itself? 

Melanie: Correct. Yeah, it occurs on the Pyxis machine. They will see that 
there’s no co-signature for wasting, and then it automatically gets 
reported. 

Pat: Holy cow! 

Melanie: Yeah, I’m telling you they really are out after nurses. They really are. 

Pat: I remember when I was working clinically as a nurse and working 
with Pyxis machines that I left the drawer open too long and this little 
piece of paper came spilling out the top of the machine chastising me 
for leaving the drawer open. I thought, “Holy cow, I’ve got a machine 
that’s tattle-telling on me because I’ve exceeded the number of 
seconds that I was permitted.” I have to say it’s scary to me to hear 
that.  

Melanie: The other scary portion is that the Pyxis type machines do make 
errors, and I have called the company to talk to somebody saying, “Is 
it possible that this kind of error could’ve occurred in your machine?” 
They will say, “Yes, that kind of error could’ve occurred,” but then I 
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say, “Can you send me something in writing that I can give to the 
Board of Nursing stating that?” and then they say, no, they will not. 

They won’t admit that their machines can make errors and they can. I think one of 
the dangers of technology is that we see everything technology does 
as the truth, this is what it says, so it cannot be different. I think they 
have shown in multiple situations that you cannot always depend on 
technology, and it’s unfortunate because many times the Board of 
Nursing will say, “That’s what it says, so that’s what it is.” 

Pat: All right, so I have to take a deep breath and move on in asking 
another question. My God, I mean there’s so much of my brain is 
rebelling against this but let me stay focused. 

Whether it’s a human or a machine that reports the nurse to the Board, 
what process does the board follow at that point? 

Melanie: Usually the Board gets the complaint. Some states will allow the nurse 
to see the complaint, and some states won’t, but usually then an 
investigator contacts them. Now about 50% of the states have nurse 
investigators and the other 50% have some kind of law enforcement 
type person who does the investigation. Some states will share what 
they have so far in the investigative process, and other states will not. 
It’s really based on the state.  

After the investigation, what happens is again in some states they go then directly 
to the Board of Nursing, and the investigator will let you know what 
they are recommending to the Board. At that period of time, you can 
then have time to testify on your own behalf, and then the Board 
makes a decision right then and there. However, other states such as 
California, what they do is you go through the investigative process. 
You never get to see what there is against you until an accusation is 
filed. That accusation is filed by the Department of Justice in the state, 
so then you go through a trial, a court proceeding, a hearing on the 
accusation. You have to try to prove that the accusation and the 
evidence against you isn’t accurate.  

It absolutely depends on the state that you’re in because the states vary on how 
they do it. Let me say one other thing, you do not call the investigator 
and discuss the case with them. You get an attorney immediately 
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because everything you say can and will be held against you. You 
need somebody who will be supporting you and that is essentially 
your witness in the investigation. You don’t ever want to go by 
yourself or talk to them by yourself.  

 

Before we continue, listen up. When I had an opportunity to teach a program on 
legal issues for the American Association of Ambulatory Care Nurses, 
I realized there are a lot of practice issues that affect nurses in clinics, 
same day surgery units, office practices, and urgent care centers. I put 
together a book that will help you analyze cases in these settings. 

The book is called Safeguard Your Ambulatory Care Practice. This 
text highlights the legal risks of nurses who work in a wide variety of 
ambulatory care settings: clinics, medical offices, telephone triage and 
other settings. It focuses on one of the high-risk aspects of medical 
care: ambulatory care risk management.  
 
Order the book at the show notes for this podcast, which you will find 
at podcast.legalnursebusiness.com. Use the code Listened to get a 
25% discount when you use the shopping cart. 
 
Now let’s return to the show. 
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Pat: What does the attorney then do once the nurse contacts the attorney 
and asks for assistance? 

Melanie: The attorney then tries to find out as much about the case as we 
possibly can before we go in and then coach our client not to say 
anything that they’re not absolutely sure of. We discuss the case with 
them to see their perspective on the case. As a nurse attorney, it makes 
it a lot easier because you understand what the nurse is saying, and 
you may go into the investigator. For instance, recently I had a case 
and the investigator had read the medical records and we were trying 
to say that this person wasn’t really coherent.  

We said the patient had multiple strokes, that’s what it was, and the investigator 
said, “There’s nothing in her chart saying she had strokes.” We look 
into the record and it said PIA. The investigator wasn’t a nurse, so 
they had no idea. Particularly in a state where they don’t have nurse 
investigators, it’s nice to have a nurse attorney because they then can 
help you out and see what mistakes the investigator is making.  

I feel I do a teaching session along with representing my client. Also, if the client 
has any questions about anything, they can ask the investigator to step 
out of the room so that they can talk to you privately to see if this 
something that they should bring up or not bring up and that kind of 
thing. It’s much better to have a nurse attorney than to have an 
attorney who has no background simply because they understand the 
process and what’s going on a lot better.  

Pat: Help us understand what happens and what possibly could happen to a 
nurse. You mentioned there could be a trial, what are the possible 
outcomes for a Board of Nursing action? 

Melanie: They can have a citation, and that’s a fine. It rarely happens. Usually 
it’s around $250 or $500. Obviously, they can dismiss it. They can do 
a public reprimand, and that’s kind of a slap on the hand. It goes on 
the Internet, so people know that you’ve done something wrong, but it 
doesn’t interfere with where you work, how you work, or it’s not as 
much of a disciplinary action.  

Some states say they have a “letter of censure,” and that again is something that 
you don’t have any actual discipline for, but it goes on your record 
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that there was a problem and that kind of thing. If something happens 
again, then you’re going to probably get something more severe.  

After that comes probation. Probation can be minor, moderate or maximum. That 
means that somebody has to, if minor, look in on you maybe once a 
shift. Moderate means a couple of times, and three (maximum) they 
literally have to be with you. In the probation they can require you to 
have drug testing. They can require you to have psychological 
counseling. They can require you to have a physical exam or any of 
those kinds of things. 

Probation, the most common is three to five years. They can suspend your license 
for a period, anywhere from six months to several years. They can 
revoke your license, which means you can’t practice, or they can offer 
you to surrender your license. If you surrender your license or you 
revoke your license, then that will sometimes trigger an OIG “Officer 
Inspector General,” which means if they get involved, then you can’t 
ever practice in any facility, hospital practice that takes Medicare or 
Medicaid. It can get quite severe.  

Pat: Can you give us an example of a case that would result in revoking a 
nurse’s license?  

Melanie: The most common cases that I see for revocation are mental illness 
cases, actually. If they determine that the nurse has a mental illness 
and should not be working with patients, they will revoke the license. 
This can happen in strange situations, too, because I’ve seen nurses 
just really get upset about care being given to a patient and they then 
reported the nurse for inappropriate behavior. The Board of Nursing 
gets to determine who does the psychiatric or psychological 
evaluation on you. If it’s somebody from the Board of Nursing, it’s 
much harder to get a pass than you normally would. That’s probably 
the most common.  

Say that a nurse is reported, and she’s put on probation. During the 
probation, she does something else wrong. She will likely get her 
licensed revoked. If she’s gone through probation multiple times and 
keeps getting complaints, she will probably get it revoked.  
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They don’t necessarily revoke it when there’s a patient death, but 
when there’s a patient death, you will definitely get put on probation 
with maximum supervision.  

Pat: I know that there is a lot of concern about nurses with substance abuse 
problems having access to medications in healthcare settings, stealing 
patient medications, and coming to work under the influence of 
medications. How does that play in with Board of Nursing actions?  

Melanie: Usually what the Board does is they will offer you a diversion plan or 
you can go forward with it without the diversion plan. The diversion 
plan is very expensive because you will have to get drug testing 
usually once a week. They just call you and tell you to come in for 
drug testing. You can’t practice for about six months, and then you 
have to go to intensive AA type meetings they have for nurses. What 
happens if you go to their diversion program and you succeed, it 
doesn’t go against your license.  

What I see a lot are nurses who will get a DUI. It’s kind of a one-type 
thing and they don’t want to go through the diversion program, so 
then what happens is they will decide not to do that but then they have 
to be evaluated by an addiction specialist. They make them attend AA 
meetings. They go through everything, but it’s not as expensive as the 
actual diversion program. 

Some BONs (Board of Nursing) will say that their diversion programs are very 
successful, but you have to realize on a national basis 20% of people 
that go through diversion are successful. It’s hard. It’s really hard.  

Pat: You’re saying 80% of the people who are put into a drug diversion 
program are likely to relapse? 

Melanie: Yes. Those are the last statistics I saw. They might have newer ones, 
but yes. What happens too is they may go from one addiction to 
another addiction, and it’s an ongoing process. Physicians and nurses 
are still the highest. That is the biggest complaint that they get for the 
medical and the nursing board, it has to do with drug diversion. It is 
still the number one complaint.  

Pat: Wow Melanie, we’ve covered the gamut of machines that report you 
to the problems of going before the board unless you are represented 
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by an attorney to the very low success rate if you have a drug habit. 
This is a pretty grim topic, Melanie and you do this half of your time? 

Melanie: Yes, it’s very stressful, I have to tell you. It’s much more stressful 
than starting up businesses by far. I just feel for the nurses too because 
so many times it’s an inadvertent error, and unfortunately. we have 
done away with about 10 to 15 years ago what was called the “Just 
Culture.”  

Pat: Yes, I remember that.  

Melanie: Now that’s pretty gone by the wayside. The hospitals just report 
nurses right away. They just report them right to the Board. They 
don’t sit down and try to really discuss what can be done differently, 
which was the “Just Culture.” What has happened because of that, I 
have seen an increase in nurses lying about what happened because 
they knew they would get reported to the Board. They figure that 
“Maybe I can lie about it and get away with it.” Then the nursing 
board sees that as out-and-out fraud, which makes them really go 
berserk. 

It’s a shame because—let me give you just a quick example. She was 
a new nurse. She was working in a skilled facility at night and the 
scheduled drugs weren’t matching up. The supervisor said, “Let’s just 
change things around.” The new nurse didn’t want to, but she said she 
would, and then an LVN reported her to the Board of Nursing. She got 
put on probation. What was interesting on further investigation, the 
supervisor never even had a nursing license.  

Now that’s how unbelievable it gets. This poor new nurse who tried to do the right 
thing but just listened to her supervisor got put on probation. You 
can’t let somebody convince you that you can get out of this or let’s 
lie about this because you will be found out eventually. It just doesn’t 
do any good not to tell the truth, it really doesn’t.  

Pat: I’m still thinking about a supervisor in a facility who doesn’t have a 
valid license.  
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Melanie: Yeah. I think she should go to jail. I think she never went to jail. I 
mean, can you believe that because to me that’s fraud. It’s a criminal 
offense as far as I’m concerned.  

Pat: I remember when I was working in a hospital, the last job that I had as 
an employee there was a nurse who applied to come to work who had 
a licensed practical nurse license, but somehow she got a hold of a 
registered nurse’s license. She put the two pieces together, so she 
represented that she was a registered nurse in this facility. This was a 
long time ago. This facility did not require the nurse to have an 
original nurse’s license to show when she came for her employment 
interview. She showed this photocopy of a license that she had 
concocted, and she got put in ICU.  

Some nurse who was extremely observant noticed that this LPN, who purported to 
be an RN, was asking questions that were not consistent with being an 
RN. She noticed also that she was drawing up insulin in a regular 3cc 
syringe instead of an insulin syringe. She immediately got suspicious 
and intervened. The whole fraud came to light. The facility said, 
“Whoops, we shouldn’t be accepting photocopies of licenses. We 
need to see the original license.”  

Something that you would never imagine would happen, but it did happen, and 
they were quickly able to intervene and prevent this woman from 
going further. When you say somebody doesn’t have a license to 
practice, I think about this LPN.  

Melanie: You wouldn’t think it would happen today, a supervisor especially, 
but yeah. I tell you; I see some unbelievable things. I really do. It just 
blows me away sometimes.  

Pat: I am sure you do, Melanie. I think one of the take home lessons from 
this is that everyone listening should have their own insurance policy, 
not rely on your employer to provide you with coverage. Have 
somebody who’s dedicated to representing you in the event there is a 
malpractice case or a licensure case. It is definitely worth the small 
premium that nurses have to pay for that type of insurance coverage.  

Melanie: Absolutely.  
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Pat: How can our listeners find out more about you, Melanie, and the 
services that you offer?  

Melanie: I have a website and it is www.balestrahealthlaw.com. My Gmail is 
balestrahealthlaw@gmail.com. Also, if you Google my name, you can 
find articles and lectures that I’ve written also.  

Pat: Melanie, I can’t thank you enough. You have certainly gotten my 
attention tonight with this podcast that we’ve been recording. The 
dangers, the hazards, and the risks associated with nursing practice are 
something that legal nurse consultants are very familiar with, but 
probably less familiar with what happens when the Board of Nursing 
becomes involved. I appreciate you shedding some light on that 
subject.  

Melanie: Yeah because we need good legal nurse consultants for the BON 
(Board of Nursing), as well as for malpractice cases. They’re very 
much needed.  

Pat: This has been Pat Iyer talking with Melanie Balestra about the Board 
of Nursing issues that affect nursing practice, as well as other 
healthcare professionals. Thank you for listening to Legal Nurse 
Podcast. Be sure to tune in next week. We will have an interview with 
another person to help expand your knowledge about legal nurse 
consulting.  

Melanie, thank you so much for being on the show.  

Melanie: Thank you for having me.  

Get your copy of Safeguard Your Ambulatory Care Practice at the show notes for 
podcast.legalnursebusiness.com and use the code listened to get a 25% discount.  

I’ve got a phenomenal resource for you just waiting on LegalNurseBusiness.com. 
My online training and books are designed to help LNCs discover ways to 
strengthen their skills and businesses. Check them out at legalnursebusiness.com. 
 
Many of us are lifelong learners who enjoy the chance to keep expanding our 
knowledge. Just like the book of the month clubs, LNCEU.com gives you two 
online trainings every month. We have a yearly payment plan that saves you over 
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$50 compared to paying monthly, and each program is hugely discounted. Look at 
the options at LNCEU.com. 
 
The LNCAcademy.com is the coaching program I offer to a select number of 
LNCs. You get my personal attention and mentorship so that you can excel and 
build a solid foundation for your LNC practice. Get all the details at 
LNCAcademy.com.  
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